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Mr. Leonard Green, Clerk
United States Court of Appeals
for the Sixth Circuit
540 Potter Stewart U.S. Courthouse
100 E. Fifth Street
Cincinnati, Ohio 45202-3988

United States v. DTE Energy Company, et al.. No. 11-2328
Appellees’ Notice of Supplemental Authority

Dear Mr. Green:

Pursuant to Fed. R. App. P. 28(j), Appellees Detroit Edison Company and DTE
Energy Company (“Detroit Edison”) write to alert the Court to the Supreme Court’s decision
in Christopher v. SmithKline Beecham Corp., --- S.Ct. ---, 2012 WL 2196779 (June 18, 2012)
(slip opinion enclosed). The Court in Christopher addresses at length the deference doctrine
articulated in Auer v. Robbins, 519 U.S. 452 (1997). See 2012 WL 2196779, at *8-*9. In this
appeal, the Government invokes Auer and asks the Court to defer to its interpretation of the
2002 NSR Reform Rules. See Op. Br. at 48.

In Christopher, the Supreme Court notes the risks of deferring under Auer and
identifies limits on its applicability. Id. The Court specifically states that deference would
“frustrate[ | the notice and predictability purposes of rulemaking™ where the interpretation to
which the agency seeks deference is articulated for the first time after enforcement
proceedings have commenced:

It is one thing to expect regulated parties to conform their
conduct to an agency’s interpretations once the agency
announces them,; it is quite another to require regulated parties
to divine the agency’s interpretations in advance or else be held
liable when the agency announces its interpretations for the first
time in an enforcement proceeding and demands deference.

2012 WL 2196779, at *9.
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ing of the conduct [a regulation] prohibits or requires.”
Gates & Fox Co. v. Occupational Safety and Health Review
Comm™m, 790 F.2d 154, 156 (CADC 1986) (Scalia, J.).15
Indeed, it would result in precisely the kind of “unfair
surprise” against which our cases have long warned. See
Long Island Care at Home, Litd. v. Coke, 551 U.S.
158, 170-171 (2007) (deferring to new interpretation that
“create[d] no unfair surprise” because agency had pro-
ceeded through notice-and-comment rulemaking); Martin v.
Occupational Safety and Health Review Comm™, 499 U. S.
144, 158 (1991) (identifying “adequacy of notice to regu-
lated parties” as one factor relevant to the reasonableness
of the agency’s interpretation); NLRB v. Bell Aerospace Co.,
416 U. S. 267, 295 (1974) (suggesting that an agency
should not change an interpretation in an adjudicative
proceeding where doing so would impose “new liability . . .
on individuals for past actions which were taken in good-

15 Accord, Phelps Dodge Corp. v. Federal Mine Safety and Health
Review Comm’n, 681 F. 2d 1189, 1192 (CA9 1982) (recognizing that “the
application of a regulation in a particular situation may be challenged
on the ground that it does not give fair warning that the allegedly
violative conduct was prohibited”); Kropp Forge Co. v. Secretary of
Labor, 657 F.2d 119, 122 (CA7 1981) (refusing to impose sanctions
where standard the regulated party allegedly violated “d[id] not provide
‘fair warning’ of what is required or prohibited”); Dravo Corp. v. Occu-
pational Safety and Health Review Comm™m, 613 F. 2d 1227, 1232-1233
(CA3 1980) (rejecting agency’s expansive interpretation where agency
did not “state with ascertainable certainty what is meant by the stand-
ards [it] ha[d] promulgated” (internal quotation marks omitted and
emphasis deleted)); Diamond Roofing Co. v. Occupational Safety and
Health Review Comm’n, 528 F. 2d 645, 649 (CA5 1976) (explaining that
“statutes and regulations which allow monetary penalties against those
who violate them” must “give an employer fair warning of the conduct
[they] prohibi[t] or requir{e]”); 1 R. Pierce, Administrative Law Treatise
§6.11, p. 543 (5th ed. 2010) (observing that “[i]n penalty cases, courts
will not accord substantial deference to an agency’s interpretation of
an ambiguous rule in circumstances where the rule did not place the
individual or firm on notice that the conduct at issue constituted a
violation of a rule”).
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faith reliance on [agency]| pronouncements” or in a case
involving “fines or damages”).

This case well illustrates the point. Until 2009, the
pharmaceutical industry had little reason to suspect that
its longstanding practice of treating detailers as exempt
outside salesmen transgressed the FLSA. The statute and
regulations certainly do not provide clear notice of this.
The general regulation adopts the broad statutory defini-
tion of “sale,” and that definition, in turn, employs the
broad catchall phrase “other disposition.” See 29 CFR
§541.500(a)(1). This catchall phrase could reasonably be
construed to encompass a nonbinding commitment from a
physician to prescribe a particular drug, and nothing in
the statutory or regulatory text or the DOL’s prior guid-
ance plainly requires a contrary reading. See Preamble
22162 (explaining that an employee must “in some sense”
make a sale); 1940 Report 46 (same).

Even more important, despite the industry’s decades-
long practice of classifying pharmaceutical detailers as
exempt employees, the DOL never initiated any enforce-
ment actions with respect to detailers or otherwise sug-
gested that it thought the industry was acting unlaw-
fully.’¢ We acknowledge that an agency’s enforcement
decisions are informed by a host of factors, some bearing
no relation to the agency’s views regarding whether a
violation has occurred. See, e.g., Heckler v. Chaney, 470
U. S. 821, 831 (1985) (noting that “an agency decision not

161t appears that the DOL only once directly opined on the exempt
status of detailers prior to 2009. In 1945, the Wage and Hour Division
issued an opinion letter tentatively concluding that “medical detailists”
who performed “work . .. aimed at increasing the use of [their employ-
er’s] product in hospitals and through physicians’ recommendations”
qualified as administrative employees. Opinion Letter from Dept. of
Labor, Wage and Hour Division (May 19, 1945), 1 CCH Labor Law
Service, Federal Wage-Hour Guide 133,093. But that letter did not
address the outside salesman exemption.
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exemption unless he actually transfers title to the prop-
erty at issue.” U. S. Brief 12-13.

This new interpretation is flatly inconsistent with the
FLSA, which defines “sale” to mean, inter alig, a “con-
signment for sale.” A “consignment for sale” does not
involve the transfer of title. See, e.g., Sturm v. Boker, 150
U. S. 312, 330 (1893) (“The agency to sell and return the
proceeds, or the specific goods if not sold ... does not
involve a change of title”); Hawkland, Consignment Sell-
ing Under the Uniform Commercial Code, 67 Com. L. dJ.
146, 147 (1962) (explaining that “‘[a] consignment of goods
for sale does not pass the title at any time, nor does it
contemplate that it should be passed’”” (quoting Rio
Grande Oil Co. v. Miller Rubber Co. of N. Y., 31 Ariz. 84,
87, 250 P. 564, 565 (1926))).

The DOL cannot salvage its interpretation by arguing
that a “consignment for sale” may eventually result in the
transfer of title (from the consignor to the ultimate pur-
chaser if the consignee in fact sells the good). Much the
same may be said about a physician’s nonbinding com-
mitment to prescribe a particular product in an appropri-
ate case. In that situation, too, agreement may eventually
result in the transfer of title (from the manufacturer to a
pharmacy and ultimately to the patient for whom the drug
is prescribed).

In support of its new interpretation, the DOL relies
heavily on its sales regulation, which states in part that
“[s]ales [for present purposes] include the transfer of title
to tangible property,” 29 CFR §541.501(b) (emphasis
added). This regulation, however, provides little support
for the DOL’s position. The DOL reads the sales regula-
tion to mean that a “sale” necessartly includes the transfer
of title, but that is not what the regulation says. And it
seems clear that that is not what the regulation means.
The sentence just subsequent to the one on which the DOL
relies, echoing the terms of the FLSA, makes clear that a
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scribes a detailer’s job in some depth. It consistently
refers to detailers as “delivering accurate, up-to-date
information to healthcare professionals,” id., at 14, and it
stresses the importance of a doctor’s treatment decision
being based “solely on each patient’s medical needs” and
the doctor’s “medical knowledge and experience,” id., at 2.
The PhRMA Code also forbids the offering or providing of
anything “in a manner or on conditions that would inter-
fere with the independence of a healthcare professional’s
prescribing practices.” Id., at 13. But the PhRMA Code
nowhere refers to detailers as if they were salesmen,
rather than providers of information, nor does it refer to
any kind of commitment.

To the contrary, the document makes clear that the
pharmaceutical industry itself understands that it cannot
be a detailer’s “primary duty” to obtain a nonbinding
commitment, for, in respect to many doctors, such a com-
mitment taken alone is unlikely to make a significant
difference to their doctor’s use of a particular drug. When
a particular drug, say Drug D, constitutes the best treat-
ment for a particular patient, a knowledgeable doctor
should (hence likely will) prescribe it irrespective of any
nonbinding commitment to do so. Where some other drug,
however, is likely to prove more beneficial for a particular
patient, that doctor should not (hence likely will not)
prescribe Drug D irrespective of any nonbinding commit-
ment to the contrary.

At a minimum, the document explains why a detailer
should not (hence likely does not) see himself as seeking
primarily to obtain a promise to prescribe a particular
drug, as opposed to providing information so that the
doctor will keep the drug in mind with an eye toward
using it when appropriate. And because the detailer’s
“primary duty” is informational, as opposed to sales-
oriented, he fails to qualify as an outside salesman. See
§541.500(a)(1)(1) (restricting the outside salesman exemp-
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and Labor Department Reports indicate that the drug
detailers do not promote their “own sales,” but rather
“sales made, or to be made, by someone else.” Therefore,
detailers are not “outside salesmen.”

11

The Court’s different conclusion rests primarily upon its
interpretation of the statutory words “other disposition” as
“including those arrangements that are tantamount, in a
particular industry, to a paradigmatic sale of a commod-
ity.” Ante, at 19. Given the fact that the doctor buys noth-
ing, the fact that the detailer sells nothing to the doctor,
and the fact that any “nonbinding commitment” by the
doctor must, of ethical necessity, be of secondary im-
portance, there is nothing about the detailer’s visit with
the doctor that makes the visit (or what occurs during the
visit) “tantamount . . . to a paradigmatic sale.” Ibid. See
Part I, supra.

The Court adds that “[o]btaining a nonbinding commit-
ment from a physician to prescribe one of respondent’s
drugs is the most that petitioners were able to do to en-
sure the eventual disposition of the products that respond-
ent sells.” Ante, at 20. And that may be so. But there is
no “most they are able to do” test. After all, the “most” a
California firm’s marketing employee may be able “to do”
to secure orders from New York customers is to post an
advertisement on the Internet, but that fact does not help
qualify the posting employee as a “salesman.” The Court
adds that it means to apply this test only when the law
precludes “an entire industry ... from selling its products
in the ordinary manner.” Ante, at 21, n. 23. But the law
might preclude an industry from selling its products
through an outside salesman without thereby leading the
legal term “outside salesman” to apply to whatever is the
next best thing. In any event, the Court would be wrong
to assume, if it does assume, that there is in nearly every


















